The 
Introduction
Incestuous sexual act is condemned in any part of the world. The law, along with every elements of moral, religion, and social order, must work together in order to ensure the prohibition and the eradication of such morally corrupt act. Often such incestuous sexual act is coerced from a person with superior position to its inferior such as a parent to its child, an older sibling to its younger, older relative to its younger one. Rape is commonly found in incestuous sexual act in which the child or adolescent victims are powerless to counter or object to such coercion from their superior relative due to the familial culture of superiority ties to age and generational gap. Therefore, the state is obliged to fulfill and protect the rights of the victim of incest rape such rights to; recover from physical and non-physical damage, legal protection from further possible retaliation by the perpetrator, and protection from unfair treatment by the state and society.
Sexual violence against women and children occur indiscriminately throughout Indonesia.
Even in the era of rapid technological progression, the rate of which seems to be increasing exponentially. In Jambi province for instance, the exponential increase of internet surfing activities in which the borderless and unregulated space of advanced information technology has somewhat been contributed to that of sexual violence and harassment against women and children. This indicates that the government must be very committed in enacting repressive and preventive efforts against the prominent sexual violence and harassment. Not only that, the government must also take consideration of the damage done to the victims to which the recovery process to mend such damage and trauma are essential. The legal system and its enforcement institutions must also take such problem into account as to the treatment towards the victim during the legal process. Extensive legal protection and recovery treatment are essential in order to build a countermeasure system towards sexual violence which could harm further generations, especially regarding gender justice.
In 2017 A study is needed for the law enforcement institutions in order to raise their gender sensitivity and awareness through which the question, on whether women and adolescent victims of sexual violence are the perpetrator or the victim, must be scrutinized. In the Law No. 39/1999
on Human Rights -the Human Rights Act-, pregnant women and children are included as vulnerable groups to which the law enforcements in Indonesia must give attention. Psychological approach, witness protection, and advocacy are parts of the right of the victim on which the government must take immediate and effective actions.
After all, only the judicial system to which these victims rely their search for justice.
However, the fact tells otherwise as such victims often experienced discrimination and even unfair treatment from the law enforcement. Moreover, sexual violence is a multi-faceted issue in which the details of a sexual violence should not only be understood as retributive to the perpetrator but also restorative to the victims.
The lack of awareness of the law"s function to "restore" the damage done to the victim as a part of justice is the underlying problem of the miscarriage of justice in the cases of Nuril and WA.
Moreover, the law enforcement system tends to disregard the specific nature of sexual violence that is "hidden" or "domestic" as such violence occurs in domestic places such as family, romantic relationship, workplace, and friendship which undermines the urgent of sexual violence to be reported as the victim often fears retaliation and backlash from not only the perpetrator but also from the social stigma 3 .
Various laws have been presented by the State to address the issue of sexual violence against women and children. Government policy, in terms of regulation of protection of women and children is quite a lot but the regulation is weak in upholding and understanding the community, parents, government and the country itself, this is evidenced by the many cases of sexual violence for women and children punished by judges without considering matters outside the law, do not consider the psychological aspects of the child and eventually develop into street children as a choice of life. Protection of women and children victims of sexual violence, especially incest is interesting to study because incest is a social phenomenon that cannot be ignored by the state, law enforcers as part of state power must provide solutions through legal discovery by judges who guarantee victims' rights for their survival in the future.
The first thing that is expected from the judges is gender sensitivity, as a basic attitude to empathize with the issue of discrimination that women must accept and live as members of the community. In this perspective, the main key for resolving victims' cases, in this case women, is to enrich the quality of the character of judges with adequate knowledge of gender as a social construct that will assist the justice process.
With regard to the above, this study examines the child victims of incest rape in a gender perspective. There are 3 (three) fundamental issues when discussing gender issues, namely; 
Research Method
This article is a case-study 4 to the case of unfair conviction of WA in MuaraBulian with an accentuation of approach of gender-based perspective 5 . A research based on gender perspective scrutinizes three fundamental matters that are: 1) state obligation; 2) equality before the law, and
3) non-discrimination. Research on gender and child issues is sensitive, especially the issue of sexual violence, is still considered very private because it is related to family disgrace, especially in cases of incest or blood relations, a persuasive approach is needed so that the training atmosphere of the case can be explored in depth. The data will be focused on literature data such as court decision, legislative drafts, and other related legal documents. As supportive data, the research have also taken testimonies from direct interviews with corresponding sources such as the defense lawyer of adolescent victim of sexual violence, activists and social workers of Jambi"s Orphanage and Victim Safehouse which is managed by the Ministry of Social Affairs of Indonesia.
Results and Discussion

Case Chronology
An adolescent woman named WiwinAstika (WA), age of 15 years old, was lived at Pulau and lonely conditions in the house provide opportunities and opportunities for AR to rape WA. conducted by WA was placed in a shelter house, and the WA case was in the process of appeal.
The State of Adolescent Victim of Incest Rape during Investigation Process
WA is a victim of incest rape who is imprisoned for practicing an illegal abortion. In the juvenile justice process, even though the child is undergoing a judicial process, the child continues to obtain his rights as a child protected by the state. Child rights of children as victims as well as perpetrators include the right to obtain legal assistance, recovery from trauma and psychosocial rehabilitation.
Judging from the criminal justice system workflow, a series of processes starting from Investigation, prosecution, examinations in courts and prisons. "Investigation is police action to find facts or uncover crimes by questioning who, what, where, how and why the crime was committed. Investigation is the process of gathering evidence and materials to find a clear picture of a violation" 9 . The investigation phase is a gateway in the criminal justice system in Indonesia.
"The judicial process of cases of sexual violence against women usually begins with reporting the occurrence of a crime to the police, then following up the report by conducting an investigation to determine whether or not an investigation can be carried out" 10 . The investigation phase is a decisive process on whether or not a case is delegated to the prosecutor's office.
In in a period of fanfare. Rape of WA that caused her to become pregnant until she had an abortion.
This unsafe abortion occurs because of an unwanted pregnancy. The state has an obligation to protect WA's reproductive health, the state should provide free services where necessary, and provide adequate nutritious food. As a rape victim WA should get the right to get a safe abortion treatment that is carried out in accordance with the Health Law, which is carried out through a pre and post-counseling process with a competent counselor (Article 75 paragraph ( exceeds the regulated period, the child must be issued by law. In this case, even though the detention period at the stage of the investigation has exceeded, the child of the rape victim was not released from detention for the sake of law, this indicates that there is ineffective legal assistance for the Child Rape Victim. If the legal assistance received by the child of the victim of rape is effective and credible, then the legal counsel should ask for legal release of the child of the rape victim, the legal counsel can file a claim for compensation for illegitimate detention and can be examined at the trial. Presenting legal assistance and other assistance effectively is a state obligation.
Since the beginning, children have not received assistance from parents / guardians and people who are trusted by children, as well as social advocacy. There is no assistance or social advocacy that causes victims' rights to be neglected. Ironically, the parents (mother) were even made suspects to participate in the abortion.
In 
The State of Adolescent Victim of Incest Rape
The experience of women in the prosecution process took place in two statuses, the first being status as victims whose interests were represented by the Prosecutor. Secondly, the status as a defendant must face the Prosecutor as a public prosecutor. While the only institution that prosecutes a general crime is the prosecutor's office 14 . Sexual violence against children occurs in many forms, which can be when a child is made uncomfortable by a sexual offender, even by indirect sex, when a child is forced, cheated or threatened with sexual contact 15 .
Child sexual crime is a form of child torture where older adults and adolescents use children for sexual stimulation and child sexual crimes have traumatic impacts experienced by children who are victims of sexual violence so difficult to recover 16 . Sexual crime against children is a national disaster for the Indonesian people, sexual crimes damage the next generation of the Indonesian nation 17 .
The handling of child rape victims at the prosecution stage is a continuation of the investigation. Since the investigation began there was an obligation for the investigator to notify the public prosecutor through the Notice of Commencement of Investigation (SPDP). Since the investigation there has been a coordination relationship between the investigator and the public prosecutor. At the time of the title of the case between the investigator and the public prosecutor there was no progress on gender issues, the issue of victims, and the fulfillment of victims' rights.
The case title does not give meaning to the authority of the public prosecutor to stop the prosecution. The condition of WA in the investigation can be said to be the same at the stage of the prosecution. The principle of state obligations, the principle of substantive justice and nondiscriminatory principles is not at all received attention at the prosecution stage. 
The State of Adolescent Victim of Incest Rape during Trial Procedures
In the process of verification at the trial, it was obtained the legal fact that the child of the rape victim who had an abortion was not assisted by Witness Asmara Dewi, who was the mother of a child who was a rape victim. But on this basis, the Public Prosecutor on Wednesday, July 
Conclusion
The state's obligation in fulfilling the rights of children of victims of incest rape after abortion and other rights is not obtained at all from the stage of investigation to the verdict of the district court with an indication that the child of the rape victim has been detained from the investigation to the verdict of the district court. Children of victims of incest rape in investigations experience discrimination, investigations tend not to take sides by establishing children as victims of incest rape as abortionists, regardless of the cause of the abortion. In terms of substantive justice. Court decision Number 5 / Pid.Sus.Anak / 2018 / PN.Mbn has not accommodated the value of justice for children victims of incest rape. Furthermore, judges' decisions relating to gender issues in the WA case have not indicated gender sensitivity which is the responsibility of the state in this case law enforcement.
